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§200.316

Awards, Contracts and Cooperative
Agreements.”

(d) The Federal government has the
right to:

(1) Obtain, reproduce, publish, or oth-
erwise use the data produced under a
Federal award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(@) Freedom of Information Act
(FOIA).

(1) In addition, In response to a Free-
dom of Information Act (FOIA) request
for research data relating to published
research findings produced under a
Federa] award that were used by the
Federal government in developing an
agency action that has the force and
effect of law, the Federal awarding
agency must request, and the non-Fed-
eral entity must provide, within a rea-
sonable time, the research data so that
they can be made available to the pub-
lic through the procedures established
under the FOIA. If the Federal award-
ing agency obtalns the research data
solely in response to a FOIA request,
the Federal awarding agency may
charge the requester a reasonable fes
squaling the full incremental cost of
obtaining the research data. This fee
should reflect costs incurred by the
Federal agency and the non-Federal en-
tity. This fee is in addition to any fees
the PFederal awarding agency may as-
sess under the FOIA (5 US.C.
662(a)(4)X(A)).

(2) Published research findings means
when:

(1) Research findings are published in
a peer-reviewed sclentific or technical
journal; or

(11) A Federal agency publicly and of-
ficlally oltes the research findings in
support of an agency action that has
the force and effect of law. “Used by
the Federal government in developing
an agency action that has the force and
effect of law' is defined as when an
agency publicly and officially cites the
research findings in support of an agen-
oy action that has the force and effect
of law,

(3) Research data means the recorded
factual material commonly accepted in
the scientific community as necessary
to validate research findings, but not
any of the following: preliminary anal-
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yses, drafts of sclentific papers, plans
for future research, peer reviews, or
communications with colleagues. This
“recorded’ material excludes physical
objects (e.g., laboratory samples). Re-
search data also do not include:

(1) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(i1) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

$200.316 Property trust relationship.

Real property, equipment, and intan-
gible property, that are acquired or im-
proved with a Federal award must be
held In trust by the non-Federal entity
as trustee for the beneficlaries of the
project or program under which the
property was acquired or improved.
The Federal awarding agency may re-
quire the non-Federal entity to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with a Federal award and that use and
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

§200.317 Procurements by states.

When procuring property and serv-
ices under a Federal award, a state
must follow the same policies and pro-
cedures it uses for procurements from
{ts non-Federal funds. The state will
comply with §200.322 Prooursment of
recovered materials and ensure that
every purchase order or other contract
includes any clauses required by sec-
tion §200.326 Contract provisions. All
other non-Federal entities, including
subreciplents of a state, will follow
§§200.318 General procurement stand-
ards through 200.326 Contract provi-
slons,
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§200.318 General procurement stand-
ards,

(2) The non-Federal entity must use
its own documented procurement pro-
cedures which reflact applicable Stats
and local laws and regulations, pro-
vided that the procurements conform
to applicable Federal law and the
standards {dentified in this section.

(b) Non-Federal entities must main-
tain oversight to ensure that contrac-
tors perform in accordance with the
terms, conditions, and specifications of
their contracts or purchase orders.

(c)(1) The non-Federal entity must
maintain written standards of conduct
covering conflicts of interest and gov-
erning the performance of its employ-
ees engagead in the selection, award and
adminjistration of contracts. No em-
ployee, officer, or agent must partici-
pate in the selection, award, or admin-
istration of a contract supported by a
Federal award if he or she has a real or
apparent conflict of interest. Such a
conflict of interest would arise when
the employee, officer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza~
tion which employs or is about to em-
ploy any of the parties indicated here-
in, bas a financial or other interest in
or a tangible personal benefit from a
{irm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity must neither solicit
nor accept gratuities, favors, or any-
thing of monetary value from contrac-
tors or parties to subcontracts. How-
ever, non-Federal entities may set
standards for situations in which the
financial interest is not substantial or
the gift is an unsolicited item of nomi-
nael value. The standards of conduct
must provide for disciplinary actions
to be applied for violations of such
standards by officers, employees, or
agents of the non-Federal entity.

(2) If the non-Federal entity has a
parent, affiliate, or subsidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must also maintain written
standards of conduct covering organi-
zational conflicts of interest. Organiza-
tional conflicts of interest means that
because of relationships with a parent
company, affiliate, or subsidiary orga-
nizatlon, the non-Federal entity is un-

§200.318

able or appears to be unable to be im-

partial in conducting a procurement

:.iction involving a related organiza-
on.

(d) The non-Pederal entity's proce-
dures must avold acquisition of unneec-
essary or duplicative {tems. Consider-
ation should be given to consolidating
or breaking out procurements to ob-
taln a more economical purchase.
Where appropriate, an analysts will be
made of lease versus purchase alter-
natives, and any other appropriate
analysls to determine the most eco-
nomical approach.

(8) To foster greater economy and ef-
[iclency, and in accordance with efforts
to promote cost-elfective use of shared
services across the Federal govern-
ment, the non-Federal entity is encour-
aged to enter into state and local inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.

(f) The non-Federal entity is encour-
aged to use Federal excess and surplus
property in lleu of purchasing new
equipment and property whenever such
use {s feasible and reduces project
costs,

(g) The non-Federal entity 1s encour-
aged to use value engineering clauses
in contracts for construction projects
of sufficient size to offer reasonable op-
portunities for cost reductions. Value
engineering is a systematic and cre-
ative analysis of each contract item or
task to ensure that its essential func-
tion is provided at the overall lower
cost,.

(h) The non-Federal entity must
award contracts only to responsible
contractors possessing the abllity to
perform successfully under the terms
and conditions of a proposed procure-
ment, Consideration will be given to
such matters as contractor integrity,
compliance with public policy, record
of past performance, and flnancial and
technical resources.

(1) The non-Federal entity must
maintain records sufficlent to detall
the history of procurement. These
records will include, but are not nec-
essarily limited to the following: ra-
tionale for the method of procurement,
selectlon of contract type, contractor

117



§200.319

selection or rejection, and the basis for
the conftract price.

(j}(1) The non-Federal entity may usa
time and material type contracts only
after a determination that no other
contract is suitable and if the contract
includes a ceiling price that the con-
tractor exceeds at its own risk. Time
and material type contract means a
contract whose cost to a non-Federal
entity is the sum of:

(1) The actual cost of materials; and

(i1) Direct labor hours charged at
fixed hourly rates that reflect wages,
general and administrative expenses,
and profit.

(2) Since this formula generates an
open-ended contract price, a time-and-
materials contract provides no positive
profit incentive to the contractor for
cost control or labor efficlency. There-
fore, each contract must set a ceiling
price that the contractor exceeds at its
own risk. Further, the non-Federal en-
tity awarding such a contract must as-
sert a high degree of oversight in order
to obtain reasonable assurance that
the contractor is using elficient meth-
ods and effective cost controls.

(k) The non-Federal entity alone
must be responsibls, in accordance
with good administrative practice and
sound business judgment, for the set-
tlement of all contractual and adminis-
trative Issues arising out of procure-
ments. These issues include, but are
not limited to, source evaluation, pro-
tests, disputes, and clalms. These
standards do not relieve the non-Fed-
eral entity of any contractual respon-
sibilities under its contracts. The Fed-
eral awarding agency will not sub-
stitute its judgment for that of the
non-Federal entity unless the matter is
primarily a Federal concern. Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiotion.

§200.319 Competition.

(a) All procurement transactions
must be conducted in a manner pro-
viding full and open competition con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
tractor performance and eliminate un-
fair competitive advantage, contrac-
tors that develop or draft specifica-
tions, requirements, statements of

2 CFR Ch, Il (1~1-14 Edition)

work, and Invitations for bids or re-
quests for proposals must be excluded
from competing for such procursments.
Some of the situations considered to be
restrictive of competition include but
are not limited to:

(1) Placing unreasonable require-
ments on {irms In order for them to
qualify to do business;

(2) Requiring unnecessary experience
and excessive bonding;

(3) Noncompetitive pricing practices
between flrms or between affiliated
companies;

(4) Noncompstitive contracts to con-
sultants that are on retainer contracts;

g&) Organizational conflicts of inter-
ost;

(6) Specifying only a “brand name"
product instead of allowing *‘an equal”
product to be offered and describing
the performance or other relevant re-
quirements of the procurement; and

(T) Any arbitrary action in the pro-
curement process,

(b) The non-Federal entity must con-
duct procurements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state or local
geographical preferences in the evalua-
tion of bids or proposals, except in
those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts state licensing
laws, When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criterion provided its application
leaves an approprizste number of quali-
fled firms, given the nature and size of
the project, to compete for the con-
tract.

(¢c) The non-Federal entity must have
written procedures for procurement
transactions. These procedures must
ensure that all solicitations:

(1) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
gervice to be procured. Such descrip-
tion must not, in competitive procurs-
ments, contain features which unduly
restrict competition, The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured and, when
necessary, must set forth those min-
imum essential characteristics and
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standards to which it must conform if
it 18 to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to maks a
clear and accurate description of the
technical requirements, & ‘*brand name
or equivalent' description may ba used
as a means to define tha performance
or other salient requirements of pro-
curement. The specific features of the
named brand which must be met by of-
fers must be clearly stated; and

(2) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals,

(d) The non-Federal entity must en-
sure that all prequalified lists of per-
sons, flrms, or products which are used
in acquiring goods and services are cur-
rent and Include enough qualified
sources to ensure maximum open and
free competition. Also, the non-Feaderal
entity must not preclude potential bid-
ders from qualifying during the solici-
tation period.

§200.320 Methods of procurement to
be followed.

The non-Federal entity must uss one
of the following methods of procure-
ment.

(a) Procurement by micro-purchases.
Procurement by micro-purchase is the
acquisition of supplies or services, the
aggregate dollar amount of which does
not exceed $3,000 (or $2,000 in the case
of acquisitions for construction subject
to the Davis-Bacon Act). To the extent
practicable, the mnon-Federal entity
must distribute mioro-purchases squi-
tably among qualified suppliers. Micro-
purchases may be awarded without so-
liciting competitive quotations if the
non-Federal entity considers the price
to be reasonable.

(b) Proourement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the Sim-
plified Acquisition Threshold. If small
purchase procedures are used, price or
rate quotations must be obtained from
an adequate number of qualified
sources.

§200.320

(¢) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm fixed price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
blds, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
t‘-iotia in paragraph (o)(1) of this section
apply.

(1) In order for sealed bldding to be
feasible, the following conditions
should be present:

(1) A complete, adequate, and real-
1stic specification or purchase descrip-
tion is available;

(11) Two or more responsible bidders
are willing and able to compete effec-
tively for the business; and

(1i1) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(2) If sealed bids are used, the fol-
lowing requirements apply:

(1) The invitation for bids will be pub-
lely advertised and bids must be solic-
ited from an adequate number of
known suppliers, providing them suffi-
clent response time prior to the date
get for opening the bids;

(1) The invitation for bids, which
will include any specifications and per-
tinent attachments, must deflne the
items or services in order for the bidder
to properly respond;

(iii) A1l bids will be publicly opened
at the time and place prescribed in the
invitation for bids;

(iv) A firm fixed price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs must
be considered in determining which bid
is lowest. Payment discounts will only
be used to determine the low bid when
prior experlence Indlcates that such
discounts are usually taken advantage
of; and

(v) Any or all bids may be rejscted if
there is 2 sound doocumented reason.

(d) Procurement by competitive pro-
posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
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offer, and elther a fixed price or cost-
reimbursement type contract Is award-
ed, It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method 18 used, the
following requirements apply:

(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be considered to the
maximum extent practical;

(2) Proposals must be sclicited from
an adequate number of qualified
sources;

(3) The non-Federal entity must have
a written method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting recipients;

(4) Contracts must bs awarded to the
responsible firm whose proposal is
most advantageous to the program,
with price and other factors consid-
ered; and

(5) The non-Federal entity may use
competitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor i1s selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(e) [Reserved]

() Procurement by noncompstitive
proposals. Procurement by non-
competitive proposals is procursment
through solicitation of a proposal from
only one source and may be used only
when one or more of the following cir-
cumstances apply:

(1) The item is avallable only from &
single source;

{(2) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(3) The Federal awarding agsnoy or
pass-through entity expressly author-
izes noncompetitive proposals in re-
Bponse to & written request [rom the
non-Federal entity; or

2 CFR Ch. It (1~1-14 Edition)

(4) After solicitation of a number of
sources, compsetition is determined in-
adequate.

§200321 Contracting with small and
minority businesses, women's busi-
ness enterprises, and labor surplus
area firms.

(a) The non-Federal entity must take
all necessary affirmative steps to as-
sure that minority businesses, women's
business enterprises, and labor surplus
area [Irms are used when possible.

(b) Affirmative staps must include:

(1) Placing qualified small and mi-
nority businesses and women's business
enterprises on solicitation lsts;

(2) Assuring that small and minority
businesses, and women’s buslness en-
terprises are solicited whenever they
are potential sources;

(8) Dividing total requirements, when
economically feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women’s busi-
ness enterprises;

(4) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority businesses, and women's busi-
ness enterprises;

{6) Using the services and assistance,
as appropriate, of such organizations as
the Small Business Administration and
the Minority Business Development
Agency of the Department of Com-
maerce; and

(6) Requiring the prime contractor, if
subcontracts are to be let, to take the
affirmative steps listed in paragraphs
(1) through (5) of this section.

§200.322 Procurement of recovered
materials,

A non-Federal entity that is a state
agency or agency of a political subdivi-
sion of a state and its contractors must
comply with ssotion 6002 of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act. The requirements of Section 6002
include procuring only i{tems des-
ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
CFR part 247 that contain the highest
percentage of recovered materials prac-
tioable, consistent with maintaining a
satisfactory level of competition,
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where the purchase price of the item
excesds $10,000 or the value of the
quantity acquired by the preceding fis-
cal year exceeded $10,000; procuring
solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recovered materials
{dentified in the EPA guidelines.

§200.323 Contract cost and price,

(a) The non-Federal entity must per-
form a cost or price analysis In connec-
tion with every procurement action in
excess of the Simplified Acquisition
Threshold including contract modifica-
tions, The method and degree of anal-
ysis is dependent on the facts sur-
rounding the particular procurement
situation, but as a starting point, the
non-Federal entity must make [nde-
pendent estimates before recelving bids
or proposals.

(b) The non-Federal entity must ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price compeatition and In all
cases where cost analysis is performed.
To establish 2 fair and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk borne by the com-
tractor, the contractor’s investment,
the amount of subcontracting, the
quality of its record of past perform-
ance, and Industry profit rates in the
surrounding geographical area for
similar work.

(c) Costs or prices based on estimated
costs for contracts under the Federal
award are allowable only to the extent
that costs Incurred or cost estimates
included in negotiated prices would be
allowable for the non-Federal entity
under Subpart E—Cost Principles of
this part. The non-Federal entity may
reference 1t own cost principles that
comply with the Federal cost prin-
ciples.

(d) The cost plus a percentage of cost
and percentage of construction ocost
methods of contracting must not be
used.

§200.324 Federal awarding agency or
pass-through entity %

(2) The non-Federal entity must

make avallable, upon request of the

§200.324

Federal awarding agency or pass-
through entity, technical specifica-
tions on proposed procurements where
the Federzl awarding agency or pass-
through entity belleves such review is
needed to ensure that the item or serv-
ice specified i3 the one being proposed
for acquisition. This review generally
will take place prior to the time the
specification is incorporated into a so-
licitation document. However, if the
non-Federal entity desires to have the
review accomplished after a solicita-
tion has been developed, the Federal
awarding agency or pass-through enti-
ty may still review the spacifications,
with such review usually limited to the
technical aspects of the proposed pur-
chass,

(b) The non-Faderal entity must
make available upon request, for the
Federal awarding agency or pass-
through entity pre-procurement re-
view, procurement documents, such 2s
requests for proposals or invitations
for bids, or independent cost estimates,
when:

(1) The non-Federal entity's procure-
ment procedures or operation fails to
comply with the procurement stand-
ards in this part;

(2) The procurement is expected to
exceed the Simplified Acquisition
Threshold and {s to be awarded without
competition or only one bid or offer is
raceived in response to a solicitation;

(3) The procurement, which is ex-
pocted to exceed the Simplified Acqui-
sition Threshold, specifies & ‘“brand
name" product;

(4) The proposed contract is more
than the Simplified Acquisition
Threshold and 18 to be awarded to
other than the apparent low bidder
under 2 sealed bid procurement; or

(8) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the Simplified Acquisition
Threshold.

(c) The non-Federal entity is exempt
from the pre-procurement review in
paragraph (b) of this section if the Fed-
eral awarding agency or pass-through
entity determines that its procurement
systems comply with the standards of
this part.

(1) The non-Federal entity may re-
quest that its procurement system be
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reviewed by the Federal awarding
agency or pass-through entity to deter-
mine whether its system meets these
standards in order for its system to be
certified. Generally, these reviews
must occur where there is continuous
high-dollar funding, and third party
contracts are awarded on a regular
basis;

(2) The non-Federal entity may self-
certily its procurement system. Such
self-certification must not limit the
Faderal awarding agency's right to sur-
vey the system. Under a self-certifi-
cation procedure, the Federal awarding
agency may rely on written assurances
from the non-Federal entity that it is
complying with these standards. The
non-Federal entity must cite specific
policies, procedures, regulations, or
standards as being in compliance with
these requirements and have its system
available for review.

§200.326 Bonding requirements.

For construction or facility improve-
ment contracts or subcontracts exceed-
ing the Simplified Acquisition Thresh-
old, the Federal awarding agency or
pass-through entity may accept the
bonding policy and requiraments of the
non-Federal entity provided that the
Federal awarding sagency or pass-
through entity has made a determina-
tion that the Federal interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements must be as follows:

(a) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bild guarantse” must con-
sist of a firm commitment such as a
bld bond, certified check, or other ne-
gotiable Instrument accompanying a
bid as assurance that the bidder will,
upon acceptance of the bid, execute
such contractual documents as may be
required within the time specified.

(b) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond”
is one executed in connection with a
contract to seoure fulfillment of all the
contractor's obligations under such
contract.

(c) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘payment bond" is one
executed in connection with a contract

2 CFR Ch. il (1-1-14 Edition)

to assure payment as required by law
of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the contract.

§200328 Contract provisions,

The non-Federal entity's contracts
maust contain the applicable provisions
described in Appendix II to Part 200—
Contract Provisions for non-Federal
Entity Contracts Under Fedaral
Awards.

PERFORMANCE AND FINANCIAL
MONITORING AND REPORTING

£200.327 Financial reporting.

Unless otherwise approved by OMB,
the Federal awarding agency may so-
licit only the standard, OMB-approved
governmentwide data elements for col-
lection of financial information (at
time of publication the Federal Finan-
cial Report or such future collections
as may be approved by OMB and listed
on the OMB Web site). This informa-
tion must be collected with the fre-
quency required by the terms and con-
ditions of the Federal award, but no
less frequently than annually nor more
frequently than quarterly except in un-
usual circumstances, for example
where more frequent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
cantly affect program outcomes, and
preferably in coordination with per-
formance reporting.

200.328 Monitoring and reporting pro-
gram performance,

(2) Monitoring by the non-Federal enti-
ty. The non-Federal entity s respon-
sible for oversight of the operations of
the Federal award supported activities.
The non-Federal entity must monitor
its activities under Federal awards to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectations are being achleved. Moni-
toring by the non-Federal entity must
cover each program, function or activ-
ity. See also §200.331 Requirements for
pass-through entities.

(b) Non-construction performance re-
ports. The Federal awarding agency
must use standard, OMB-approved data
alements for collection of performance
information (including performance
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progress reports, Research Perform-
ance Progress Report, or such future
collections as may be approved by OMB
and listed on the OMB Web sita).

(1) The non-Federal entity must sub-
mit performance reports at the Inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and productivity. Intervals must
be no less frequent than annually nor
more frequent than quarterly except in
unusual circumstances, for example
whers more frequent reporting is nec-
essary for the effective monitoring of
the IFederal award or could signifl-
cantly affect program outcomes. An-
nual reports must be due 80 calendar
days after the reporting period; quar-
terly or semlannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federal
awarding agency or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performance
report will be due 90 calendar days
after the perlod of performance end
date. If a justified request is submitted
by a non-Federal entity, the Federal
agency may extend the due date for
any performance report,

(2) The non-Federal entity must sub-
mit performance reports using OMB-
approved governmentwide standard in-
formation collections when providing
performance information. As appro-
priate in accordance with above men-
tioned information collections, these
reports will contain, for each Federal
award, brief information on the fol-
lowing unless other collections are ap-
proved by OMB:

() A comparison of actual accom-
plishments to the objectives of the
Federal award established for the pe-
riod. Where the accomplishments of
the Federal award can be quantified, a
computation of the cost (for example,
related to units of accomplishment)
may be required i that information
will be wuseful. Where performance
trend data and analysis would be in-
formative to the Federal awarding
agency program, the Federal awarding
agency should include this as a per-
formance reporting requirement.

(11) The reasons why established
goals were not met, if appropriata.

§200.329

(ii1) Additional pertinent infermation
{ncluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(c) Construction performance reports,

For the most part, onsite techaical in-
spections and certified percentage of
completion data are relied on heavily
by Federal awarding agencies and pass-
through entities to monitor progress
under Federal awards and subawards
for construction, The Federal awarding
agency may require additional per-
formance reports only when considered
necessary.
(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates that have sig-
nificant impact upon the supported ac-
tivity. In such cases, the non-Federal
entity must inform the Federal award-
ing agency or pass-through entity as
soon as the following types of condi-
tions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
Federal award. This disclosure must in-
clude & statement of the action taken,
or contemplated, and any assistance
needed to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more or different
beneficial results than originally
planned. :

(e) The Federal awarding agency may
make site visits as warranted by pro-
gram needs.

(D) The Federzl awarding agency may
walve any psrformance report required
by this part if not nesded.

§200.329 Reporting on real property.

The Federal awarding agency or pass-
through enti{ty must require a non-Fed-
eral entity to submit reports at least
annualily on the status of real property
in which the Federal government rs-
tains an interest, unless the Fedsral in-
terest in the real property extends 15
years or longer. In those instances
where the Federal Interest attached 1s
for a period of 16 years or more, the
Federal awarding agency or pass-
through entity, at its option, may re-
quire the non-Federal entity to report
at various multi-year frequencies (e.g.,
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overy two years or every three years,
not to exceed a five-year reporting pe-
riod; or a Federal awarding agency or
pass-through entity may require an-
nual reporting for the first three years
of a Federal award and thereafter re-
quire reporting every five years).

SUBRECIPIENT MOXITORING AND
MANAGEMENT

§200.330 Subrecipient and contractor
determinations.

The non-Federal entity may concur-
rently receive Federal awards as a re-
cipient, a subrecipient, and a con-
tractor, depending on the substance of
its agreements with Federal awarding
agencies and pass-through entities.
Therefors, & pass-through entity must
make case-by-case determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
funds in the role of a subrecipient or a
contractor. The Federal awarding
agency may supply and require recipi-
ents to comply with additional guid-
ance to support these determinaticns
provided such guidance does not con-
flict with this section.

(a) Subrecipients. A subaward Is for
the purpose of carrying out a portion of
a Federal award and creates a Federal
assistance relationshlp with the sub-
reciplent. See §200.92 Subaward. Char-
acteristics which support the classi-
fication of the non-Federal entity as a
subrecipient include when the non-Fed-
eral entity:

(1) Determines who is eligible to re-
ceive what Federal assistance;

(2) Has its performance measured in
relation to whether objectives of a Fed-
eral program were met;

(3) Has responsibility for pro-
grammatic declsion making;

(4) Is responsible for adherence to ap-
plicable Federal program requirements
specified in the Federal award; and

(6) In accordance with its agreement,
uses the Federal funds to carry out a
program for a public purpose specified
in authorizing statute, as opposed to
providing goods or services for the ben-
eflt of the pass-through entity.

(b) Contractors. A contract is for the
purpose of obtaining goods and sarvices
for the non-Federal entity's own use
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and creates a procurement relationship
with the contractor. See §200.22 Con-
tract. Characteristics indicative of a
procurement relationship between the
non-Federal entity and a contractor
are when the non-Federal entity re-
ceiving the Federal funds:

(1) Provides the goods and services
within normal business operations;

(2) Provides similar goods or services
to many different purchasers;

(3) Normally operates in a competi-
tive environment;

(4) Provides gocds or services that
are ancillary to the operation of the
Federal program; and

(6) Is not subject to compliance re-
quirements of the Federal program as a
result of the agreement, though similar
requirements may apply for other rea-
sons,

(c) Use of judgment in making deter-
mination, In determining whether an
agreement between a pass-through en-
tity and another non-Federal entity
casts the latter as a subreciplent or a
contractor, the substance of the rela-
tionship {8 more important than the
form of the agreement. All of the char-
acteristics listed above may not be
present in all cases, and the pass-
through entity must use judgment in
olassifying each agreement as a
subaward or a procurement contract.

§200.331 uirements  for ass-
thoug%e:ntitiel. .

All pass-through entities must:

(a) Ensurs that every subaward is
clearly identified to the subrecipient as
8 subaward and includes the following
information at the time of the
subaward and if any of these data sle-
ments change, include the changes in
subsequent subaward modification,
When some of this information is not
avallable, the pass-through entity
must provide the best information
available to describe the Federal award
and subaward. Required information
Includes:

(1) Federal Award Identification.

(1) Bubreciplent name (which must
match registered name in DUNS);

(i1) Subrecipient’'s DUNS number (see
§200.32 Data Universal Numbering Sys-
tem (DUNS) number);

(iii) Federal Award Identification
Number (FAIN);
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(iv) Federal Award Date (see §200.39
Federal award date);

(v) Subaward Perlod of Performance
Start and End Date;

(vl) Amount of Federal Funds Obli-
gated by this action;

(vii) Total Amount of Federal Funds
Obligated to the subrecipient;

(viil) Total Amount of the Faderal
Award;

(1x) Federal award project descrip-
tion, as required to be responsive to
the Federal Funding Accountability
and Transparency Act (FFATA);

(x) Nams of Federal awarding agency,
pass-through entity, and contact infor-
mation for awarding official,

(xi) CFDA Number and Name; the
pass-through entity must identify the
dollar amount made avallable under
each Federal award and the CFDA
number at time of disbursement;

(xii) Identification of whether the
award is R&D; and

(x111) Indirect cost rate for the Fed-
eral award (including if the de minimis
rate is charged per §200.414 Indirect
(F&A) costs).

(2) All requirements imposed by the
pass-through entity on the sub-
recipient so that the Federal award is
used in accordance with Federal stat-
utes, regulations and the terms and
conditions of the Federal award.

(3) Any additional requirements that
the pass-through entity imposes on the
subreciplent in order for the pass-
through entity to meet its own respon-
sibility to the Federal awarding agency
including identification of any required
financlial and performance reports;

(4) An approved federally recognized
indirect cost rate negotiated between
the subrecipient and the Federal gov-
ernment or, if no such rate exiats, ei-
ther a rate negotiated between the
pass-throngh entity and the sub-
recipient (in compliance with this
part), or & de minimis indirect cost
rate as defined In §200.414 Indirect
(F&A) costs, paragraph (b) of this part.

(6) A regquirement that the sub-
recipient permit the pass-through enti-
ty and auditors to have access to the
subrecipient's records and financial
statements as necessary for the pass-
through entity to meet the require-
ments of this section, §§200.300 Statu-
tory and national policy requirements

§200.331

through 200.309 Period of performance,
and Subpart F—Audit Requirements of
this part; and

(6) Appropriate terms and conditions
concerning clossout of the subaward.

(b) Evaluate each subreciplent’s risk
of noncompifance with Federal stat-
utes, regulations, and the terms and
conditions of the subaward for purposes
of determining the appropriate sub-
reciplent monitoring described in para-
graph (e) of this section, which may in-
clude consideration of such factors as:

(1) The subrecipient’s prior experi-
ence with the same or similar sub-
awards;

(2) The results of previous audits in-
cluding whether or not the sub-
recipient recelves a Single Audit in ac-
cordance with Subpart F—Audit Re-
quirements of this part, and the extent
to which the same or similar subaward
has been audited as a major program;

(3) Whether the subreciplent has new
personnel or new or substantially
changed systems; and

(4) The extent and results of Federal
awarding agency monitoring (e.g., if
the subrecipient also receives Federal
awards directly from a Federal award-
ing agenocy).

(c) Consider {imposing specific
subaward conditions upon a sub-
reoipient if appropriate as described in
§200.207 Specific conditions.

{d) Monitor the activities of the sub-
reciplent as necessary to ensure that
the subaward is used for authorized
purposes, in compliance with Federal
statutes, regulations, and the terms
and conditions of the subaward; and
that subaward performance goals are
achieved. Pass-through entity moni-
toring of the subrecipient must in-
clade:

(1) Reviewing [(inancial and pro-
grammatic reports required by the
pass-through entity.

(2) Following-up and ensuring that
the subreciplent takes timely and ap-
propriate action on all deficienciss per-
taining to the Federal award provided
to the subrecipient from the pass-
through entity detected through au-
dits, on-site reviews, and other means.

(8) Issuing & management decision for
audit findings pertaining to the Fed-
eral award provided to the subrecipient
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from the pass-through entity as re-
qlulrad by §200.621 Management deci-
sion.

(e) Depending upon the pass-through
entity's assessment of risk posed by
the subreciplent (as described in para-
graph (b) of this section), the following
monitoring tools may be useful for the
pass-through entity to ensure propsr
accountability and compliance with
program requirements and achieve-
ment of performance goals:

(1) Providing subrecipients with
training and technical assistancs on
program-related matters; and

(2) Performing on-site reviews of the
subreciplent’s program operations;

(3) Arranging for agresd-upon-proce-
dures engagements as described in
§200.425 Audit services.

(D) Verify that every subreciplent is
audited as required by Subpart F—
Audit Requirements of this part when
it is expected that the subrecipient's
Federal awards expended during the re-
spective fiscal year equaled or exceeded
the threshold sat forth in §200.501 Audit
requirements.

(g) Consider whether the results of
the subrecipient's audits, on-site re-
views, or other monitoring indicate
conditions that necessitate adjust-
ments to the pass-through entity’s own
records.

(h) Consider taking enforcement ac-
tion against noncompliant subrecipi-
ents as described in §200.338 Remedies
for noncompliance of this part and in
program regulations.

§200.332 Fixed amount subawards.

With prior written approval from the
Federal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Sim-
plified Acquisition Threshold, provided
that the subawards meet the require-
ments for fixed amount awards in
§200.201 Use of grant agreements (in-
cluding fixed amount awards), coopera-
tive agreements, and contracts.

RECORD RETENTION AND ACCESS
$200.333 Retention requirements for
records.
Financial records, supporting docu-

ments, statistical records, and all
other non-Federal entity records perti-
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nent to a Federal award must be re-
tained for a period of three years from
the date of submission of the final ex-
penditure report or, for Federal awards
that are renewed quarterly or annu-
ally, from the date of the submission of
the quarterly or annual financial re-
port, respectively, as reported to the
Federal awarding agency or pass-
through entity in the case of a sub-
recipient. Federal awarding agenocies
and pass-through entities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
The only exceptions are the following:

(a) If any litigation, claim, or audit
13 started before the expiration of the
3-year pariod, the records must be re-
tained until all litigation, claims, or
audit findings involving the records
have been resolved and [Inal action
taken,

(b) When the non-Federal entity is
notified In writing by the Federal
awarding agency, cognizant agency for
audlt, oversight agency for audit, cog-
nizant agenoy for indireot costs, or
pass-through entity to extend the re-
tention period.

(c) Records for real property and
equipment acquired with Federal funds
must be retained for 8 years after final
disposition.

(d) When records are transferred to or
maintained by the Federal awarding
agency or pass-through entity, the 3-
year retention requirement is not ap-
plicable to the non-Federal entity.

{8) Records for program income
transactions after the perlod of per-
formance. In some cases recipients
must report program income after the
period of performance., Where thers is
such a requirement, the retention pe-
riod for the records pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty's fiscal year in which the program
income is earned.

(D) Indirect cost rate proposals and
cost allocations plans. This paragraph
applies to the following types of docu-
ments and their supporting records: in-
direct cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
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usage chargeback rates or composite
fringe benefit rates).

(1) If submitted for negoliation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
government (or to the pass-through en-
tity) to form the basis for negotiation
of the rate, then the 3-year retention
period for its supporting records starts
from the date of such submission.

(2) If not submitted for megotiation. If
the proposal, plan, or other computa-
tion Is not required to be submitted to
the Federal government (or to the
pass-through entity) for negotiation
purposes, then the 3-year retention pe-
riod for the proposal, plan, or computa-
tion and its supporting records starts
from the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

§200.334 Requests for transfer of
records.

The Federal awarding agency must
request transfer of certain records to
its custody from the non-Federal entl-
ty when it determines that the records
possess long-term retention wvalue.
However, In order to avold duplicate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

§200.335 Methods for collection, trans-
mission and storage of information.

In accordance with the May 2013 Ex-
ecutive Order on Making Open and Ma-
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non-Federal
entity should, whenever practicable,
collect, transmit, and store Federal
award-rslated information in open and
machine readable formats rather than
in closed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accept
paper verslons of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agency or pass-through entity must
not require more than an original and
two coples. When original records are
electronic and cannot be altered, there

§200.337

i8 no need to create and retain paper
coples. When original records are
paper, electronic versions may be sub-
stituted through the use of duplication
or other forms of slectronic media pro-
vided that they are subjeot to periodic
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable.

£200.338 Access to records.

(&) Records of non-Federal entities. The
Federal awarding agency, Inspectors
General, the Comptroller General of
the TUnited States, and the pass-
through entity, or any of their author-
ized representatives, must have the
right of access to any documents, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
such documents.

(b) Only under extraordinary and
rare circumstances would such access
include review of the true name of vic-
tims of a crime. Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neces-
sitate access to this information. When
access to the true name of victims of &
crime is necessary, appropriate steps to
protect this sensitive information must
be taken by both the non-Federal enti-
ty and the Federal awarding agency.
Any such access, other than under a
court order or subpoena pursuant to a
bona fide confidential investigation,
must be approved by the head of the
Federal awarding agency or delegate.

(c) Expiration of right of access. The
rights of access in this section are not
Umited to the required retemtion pe-
riod but last as long as the records are
retained, Federal awarding agencles
and pass-through entities must not im-
pose any other access requirements
upon non-Federal entities,

§200.337 Restrictions on public access
to records.

No Federal awarding agency may
place restrictions on the non-Federal
entity that limit public access to the
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records of the non-Federal entity perti-
nent to a Federal award, except for
protected personally !dentifiable Infor-
mation (PII) or when the Federal
awarding agency can demonstrate that
such records will be kept confidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Act (6 U.S.C. 652) or con-
trolled unclassified information pursu-
ant to Executive Order 13556 if the
records had belonged to the Federal
awarding agency. The Freedom of In-
formation Act (5 U.8.C. 552) (FOIA)
does not apply to those records that re-
main under a non-Federal entity's con-
trol except as required under §200.315
Intangible property. Unless required by
Federal, state, or local statute, non-
Federal entitles are not required to
permit public access to their records.
The non-Federal entity's records pro-
vided to & Federal agency gemerally
will be subject to FOIA and applicable
exemptions.

REMEDIES POR NONCOMPLIANCE

§200.338 Remedies for noncompliance.

If & non-Federal entity fails to com-
ply with Federal statutes, regulations
or the terms and conditions of a Fed-
aral award, the Federal awarding agen-
cy or pass-through entity may impose
additional conditions, as described in
§200.207 Specific conditions. If the Fed-
eral awarding agency or pass-through
entity determines that noncompliance
cannot be remedied by imposing addi-
tional conditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ac-
tions, as appropriate in the clr-
cumstances:

(a) Temporarily withhold cash pay-
ments pending correction of the defi-
cienoy by the non-Federal entity or
more severe enforcement action by the
Federal awarding agency or pass-
through entity.

(b) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(o) Wholly or partly suspend or ter-
minate the Federal award.

(d) Initiate suspension or debarment
proceedings as authorized under 2 CFR
part 180 and Federal awarding agency
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regulations (or In the case of a pass-
through entity, recommend such a pro-
ceeding be initiated by a Federal
awarding agency).

(e) Withhold further Federal awards
for the project or program.

() Take other remedies that may be
legally available.

§200.339 Termination.

(a) The Federal award may be termi-
nated in whole or in part as follows:

(1) By the Federal awarding agency
or pass-through entity, if a non-Fed-
eral entity falls to comply with the
terms and conditions of a Federal
award,;

(2) By the Federal awarding agency
or pass-through entity for cause;

(3) By the Federal awarding agency
or pass-through entity with the con-
sent of the non-Federal entity, in
which case the two parties must agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated; or

(4) By the non-Federal entity upon
sending to the Federal awarding agen-
cy or pass-through entity written noti-
fication setting forth the reasons for
such termination, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency or pass-
through entity determines in the case
of partial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agency or pass-through entity may ter-
minate the Federal award in its en-
tirety.

(b) When a Federal award is termi-
nated or partially terminated, both the
Federal awarding agency or pass-
through entity and the non-Federal en-
tity remain responsible for compliance
with the requirements in §§200.343
Closeout and 200.344 Post-closeout ad-
justments and continuing responsibil-
ities.

§200.340 Notification of termination
requirement.

(a) The Federal agency or pass-
through entity must provide to the
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Appendix IT to Part 200—Contract Provisions for Non-Federal Entity Contracts Under
Federal Awards

In addition to other provisions required by the Federal agency or non-F ederal entity, all contracts made by
the non-Federal entity under the Federal award must contain provisions covering the following, as
applicable.

(A) Contracts for more than the simplified acquisition threshold currently set at $150,000, which is the
inflation adjusted amount determined by the Civilian Agency Acquisition Council and the Defense
Acquisition Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address administrative,
contractual, or legal remedies in instances where contractors violate or breach contract terms, and provide
for such sanctions and penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the non-
Federal entity including the manner by which it will be effected and the basis for settlement.

\

(C) Equal Emplowﬁ‘ent Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that
meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 must include the
equal opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246,
“Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as
amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment
Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program legislation,
all prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a
provision for compliance with the Davis-Bacon Act (40 US.C. 3 141-3144, and 3146-3148) as
supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions Applicable
to Contracts Covering Federally Financed and Assisted Construction”). In accordance with the statute,
contractors must be required to pay wages to laborers and mechanics at a rate not less than the prevailing
wages specified in a wage determination made by the Secretary of Labor. In addition, contractors must be
required to pay wages not less than once a week. The non-Federal entity must place a copy of the current
prevailing wage determination issued by the Department of Labor in each solicitation. The decision to
award a contract or subcontract must be conditioned upon the acceptance of the wage determination. The
non-Federal entity must report all suspected or reported violations to the Federal awarding agency. The
contracts must also include a provision for compliance with the Copeland “Anti-Kickback™ Act (40 US.C.
3145), as supplemented by Department of Labor regulations (29 CFR Part 3, “Contractors and
Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from
the United States”). The Act provides that each contractor or sub-recipient must be prohibited from
inducing, by any means, any person employed in the construction, completion, or repair of public work, to
give up any part of the compensation to which he or she is otherwise entitled. The non-Federal entity must
report all suspected or reported violations to the Federal awarding agency.

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all contracts
awarded by the non-Federal entity in excess of $100,000 that involve the employment of mechanics or
laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as supplemented by



Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, each contractor must
be required to compute the wages of every mechanic and laborer on the basis of a standard work week of
40 hours. Work in excess of the standard work week is permissible provided that the worker is compensated
at a rate of not less than one and a half times the basic rate of pay for all hours worked in excess of 40 hours
in the work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide that
no laborer or mechanic must be required to work in surroundings or under working conditions which are
unsanitary, hazardous or dangerous. These requirements do not apply to the purchases of supplies or
materials or articles ordinarily available on the open market, or contracts for transportation or transmission
of intelligence.

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of
“funding agreement” under 37 CFR §401.2 (a) and the recipient or sub-recipient wishes to enter into a
contract with a small business firm or nonprofit organization regarding the substitution of parties,
assignment or performance of experimental, developmental, or research work under that “funding
agreement,” the recipient or sub-recipient must comply with the requirements of 37 CFR Part 401, “Rights
to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements,” and any implementing regulations issued by the awarding agency.

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-
1387), as amended—Contracts and subgrants of amounts in excess of $150,000 must contain a provision
that requires the non-Federal award to agree to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act
as amended (33 U.S.C. 1251-1387). Violations must be reported to the Federal awarding agency and the
Regional Office of the Environmental Protection Agency (EPA).

(H) Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR
180.220) must not be made to parties listed on the government wide exclusions in the System for Award
Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Executive
Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment
and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, or otherwise
excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority other
than Executive Order 12549.

(I) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award
exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it will not
and has not used Federal appropriated funds to pay any person or organization for influencing or attempting
to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress,
or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds
that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier
to tier up to the non-Federal award.

() See §200.322 Procurement of recovered materials.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014]
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M-1116 Form I-9 Employee Information Sheet

What is the purpose of the Form I-9? Federal law requires employers to
verify the identity and employment authorization of new employees and
to reverify employment authorization only in certain instances at a later
date. Employers must use Form I-9 to do this. Your employer will ask you
to complete Section 1. Please review the instructions and print clearly.

Who keeps Form I-9? Your employer will keep your completed Form
I-9, but must share it with certain government agencies when requested.
Officials from the Department of Homeland Security, from the Immigrant
& Employee Rights Section (IER) at the Department of Justice, and from
the Department of Labor may inspect an employer’s Forms I-9.

Must I fill out everything in Section 1? No. The three optional fields
are: (1) Social Security Number, (2) E-mail Address, and (3) Telephone
Number. If your employer uses E-Verify, you must provide your Social
Security Number. If you provide your e-mail address and phone number,
E-Verify will be able to give you important information regarding your
E-Verify case.

Should I complete Section 2 or Section 3? No. Section 2 and Section 3
are completed by your employer.

Is Form I-9 available in other languages? Yes. Form I-9 is also available
in Spanish for use in Puerto Rico. Outside Puerto Rico, the Spanish version
can be used only to help employers and employees complete the English
language form.

May someone who understands English help me fill out Form I-9? Yes.
You may ask someone to help you complete the form. Common examples
are where you need the form translated for you or need help writing in
your information. The person who translates or completes the form for
you must complete the “Preparer and/or Translator certification” on Form
I-9. However, you personally must sign Section 1.

Which documents do I need to show my employer? You need to show
your employer documents from the “List of Acceptable Documents.” The

10.

11.

12.

List is part of Form I-9. You decide which document or documents to
show from the List. Your employer cannot ask or require that you show a
certain document.

Do I need to show my employer one or two documents? It depends.
Some employees choose to show one document from “List A” to prove
both identity and work authorization. Other employees choose to show
a combination of documents — one from “List B” showing their identity
and one from “List C” showing work authorization. For the complete list
of documents that you can use, look at the List of Acceptable Documents.

What will happen if I do not complete Section 1 and/or present
acceptable documents? If you do not complete Section 1 of Form I-9
and/or present acceptable documents, your employer can terminate your
employment.

Can I get in trouble if I lie on the form? Yes. You may be subject to
criminal charges if you lie or present false documents for Form I-9.

Who can I call if I have questions, or if I think my employer is treating
me unfairly based on my national origin or citizenship status? For
questions about Form I-9, call U.S. Citizenship and Immigration Services
(USCIS) at 1-888-464-4218. If you believe you have been treated unfairly
based on your national origin or citizenship or immigration status, or
have questions about your rights, call the IER hotline at 1-800-255-7688
(language assistance is available) or 1-800-237-2515 (TDD).

How can I learn more about the Form I-9 and my rights and
responsibilities as an employee? Please visit -9 Central (www.uscis.
gov/I-9Central). USCIS also offers monthly webinars on employee
rights and responsibilities. IER also offers free webinars for employees
in English and Spanish, and a schedule is available on IER’s website.
http://www.justice.gov/ier.

11/9/17
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Department of Homeland Security Form I-9
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U.S. Citizenship and Immigration Services Expires 10/31/2022

JND S,

» START HERE: Read instructions carefully before completing this form. The instructions must be available, either in paper or electronically,
during completion of this form. Employers are liable for errors in the completion of this form.

ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work-authorized individuals. Employers CANNOT specify which document(s) an
employee may present to establish employment authorization and identity. The refusal to hire or continue to employ an individual because the
documentation presented has a future expiration date may also constitute illegal discrimination.

Section 1. Employee Information and Attestation (Employees must complete and sign Section 1 of Form I-9 no later
than the first day of employment, but not before accepting a job offer.)

Last Name (Family Name) First Name (Given Name) Middle Initial Other Last Names Used (if any)
Address (Street Number and Name) Apt. Number City or Town State ZIP Code
Date of Birth (mm/dd/yyyy) U.S. Social Security Number Employee's E-mail Address Employee's Telephone Number

| am aware that federal law provides for imprisonment and/or fines for false statements or use of false documents in
connection with the completion of this form.

| attest, under penalty of perjury, that | am (check one of the following boxes):

|:| 1. A citizen of the United States

|:| 2. A noncitizen national of the United States (See instructions)

|:| 3. A lawful permanent resident  (Alien Registration Number/USCIS Number):

|:| 4. An alien authorized to work until (expiration date, if applicable, mm/dd/yyyy):
Some aliens may write "N/A" in the expiration date field. (See instructions)

Aliens authorized to work must provide only one of the following document numbers to complete Form I-9: Do ﬁzﬁ\ﬁi]f ?ﬁ:'so g;ace
An Alien Registration Number/USCIS Number OR Form 1-94 Admission Number OR Foreign Passport Number.

1. Alien Registration Number/USCIS Number:
OR

2. Form 1-94 Admission Number:

OR

3. Foreign Passport Number:

Country of Issuance:

Signature of Employee Today's Date (mm/dd/yyyy)

Preparer and/or Translator Certification (check one):
| did not use a preparer or translator. D A preparer(s) and/or translator(s) assisted the employee in completing Section 1.
(Fields below must be completed and signed when preparers and/or translators assist an employee in completing Section 1.)

| attest, under penalty of perjury, that | have assisted in the completion of Section 1 of this form and that to the best of my
knowledge the information is true and correct.

Signature of Preparer or Translator Today's Date (mm/dd/yyyy)
Last Name (Family Name) First Name (Given Name)
Address (Street Number and Name) City or Town State ZIP Code

@ Employer Completes Next Page @

Form I-9 10/21/2019 Page 1 of 3



Employment Eligibility Verification USCIS
Form I-9

OMB No. 1615-0047
Expires 10/31/2022

Department of Homeland Security
U.S. Citizenship and Immigration Services

Section 2. Employer or Authorized Representative Review and Verification

(Employers or their authorized representative must complete and sign Section 2 within 3 business days of the employee's first day of employment. You
must physically examine one document from List A OR a combination of one document from List B and one document from List C as listed on the "Lists
of Acceptable Documents.")

. Last Name (Family Name) First Name (Given Name) M.I. | Citizenship/Immigration Status
Employee Info from Section 1
List A OR List B AND List C
Identity and Employment Authorization Identity Employment Authorization

Document Title

Document Title

Document Title

Issuing Authority

Issuing Authority

Issuing Authority

Document Number

Document Number

Document Number

Expiration Date (if any) (mm/dd/yyyy)

Expiration Date (if any) (mm/dd/yyyy)

Expiration Date (if any) (mm/dd/yyyy)

Document Title

QR Code - Sections 2 & 3

Additional Information Do Not Write In This Space

Issuing Authority

Document Number

Expiration Date (if any) (mm/dd/yyyy)

Document Title

Issuing Authority

Document Number

Expiration Date (if any) (mm/dd/yyyy)

Certification: | attest, under penalty of perjury, that (1) | have examined the document(s) presented by the above-named employee,
(2) the above-listed document(s) appear to be genuine and to relate to the employee named, and (3) to the best of my knowledge the
employee is authorized to work in the United States.

The employee's first day of employment (mm/dd/yyyy): (See instructions for exemptions)

Signature of Employer or Authorized Representative Today's Date (mm/dd/yyyy) Title of Employer or Authorized Representative

Last Name of Employer or Authorized Representative | First Name of Employer or Authorized Representative | Employer's Business or Organization Name

Employer's Business or Organization Address (Street Number and Name) | City or Town State ZIP Code

Section 3. Reverification and Rehires (To be completed and signed by employer or authorized representative.)
A. New Name (if applicable)
Last Name (Family Name)

B. Date of Rehire (if applicable)
First Name (Given Name) Middle Initial Date (mm/dd/yyyy)

C. If the employee's previous grant of employment authorization has expired, provide the information for the document or receipt that establishes
continuing employment authorization in the space provided below.

Document Title Document Number Expiration Date (if any) (mm/dd/yyyy)

| attest, under penalty of perjury, that to the best of my knowledge, this employee is authorized to work in the United States, and if
the employee presented document(s), the document(s) | have examined appear to be genuine and to relate to the individual.

Signature of Employer or Authorized Representative Today's Date (mm/dd/yyyy) Name of Employer or Authorized Representative

Form I-9 10/21/2019 Page 2 of 3



LISTS OF ACCEPTABLE DOCUMENTS
All documents must be UNEXPIRED

Employees may present one selection from List A
or a combination of one selection from List B and one selection from List C.

LIST A LIST B LISTC
Documents that Establish Documents that Establish Documents that Establish
Both Identity and Identity Employment Authorization
Employment Authorization OR AND
1. U.S. Passport or U.S. Passport Card 1. Driver's license or ID card issued by a 1. A Social Security Account Number
- . State or outlying possession of the card, unless the card includes one of
2. Permanent Resident Card or Alien . : . . . S
. . : United States provided it contains a the following restrictions:
Registration Receipt Card (Form [-551) - .
photograph or |pformat|on SUCh as (1) NOT VALID FOR EMPLOYMENT
] - name, date of birth, gender, height, eye
3. Foreign passport that contains a color, and address (2) VALID FOR WORK ONLY WITH
temporary 1-551 stamp or temporary INS AUTHORIZATION
Ir—6535d1ag|r|enitr?1(:nri10rt:rt]|to\r/1iso: a machine- 2. ID card ISSL;:ed by fgderal, stglte or local (3) VALID FOR WORK ONLY WITH
9 government agencies or en ities, DHS AUTHORIZATION
— provided it contains a photograph or
4. Employment Authorization Document information such as name, date of b|rth, 2. Certification of report of birth issued
that contains a photograph (Form gender, height, eye color, and address by the Department of State (Forms
1-766) DS-1350, FS-545, FS-240)
3. School ID card with a photograph . — )
5. For a nonimmigrant alien authorized 3. Original or certified copy of birth
to work for a specific employer 4. Voter's registration card certificate issued by a State,
because of his or her status: 5. US. Milt d or draft " county, municipal authority, or
. U.S. Military card or draft recor ; i
. Foroignpassor an y o or e s e
b. Form 1-94 or Form I-94A that has 6. Military dependent's ID card
the following: 7. U.S. Coast Guard Merchant Mariner 4. Native American tribal document
(1) The same name as the passport; Card 5. U.S. Citizen ID Card (Form 1-197)
and 8. Native American tribal document
(2) An endorsement of the alien's : ! 6. Identification Card for Use of
nonimmigrant status as long as 9. Driver's license issued by a Canadian Resident Citizen in the United
that period of endorsement has government authority States (Form 1-179)
not yet expired and the —
proposed employment is not in For persons under age 18 who are | 7- Employment authorization
conflict with any restrictions or unable to present a document document issued by the .
limitations identified on the form. listed above: Department of Homeland Security

6. Passport from the Federated States

of Micronesia (FSM) or the Republic 10. School record or report card

of the Marshall Islands (RMI) with 11. Clinic, doctor, or hospital record
Form 1-94 or Form [-94A indicating
nonimmigrant admission under the 12. Day-care or nursery school record

Compact of Free Association Between
the United States and the FSM or RMI

Examples of many of these documents appear in the Handbook for Employers (M-274).

Refer to the instructions for more information about acceptable receipts.

Form I-9 10/21/2019 Page 3 of 3



SECTION 3
Regulations per 24 CFR 75.3



SECTION 3 APPLICABILITY (24 CFR 75.3)

Section 3 applies to all projects assisted under HUD programs that provide housing and
community development financial assistance when the total amount of assistance to the project
exceeds a threshold of $200,000. Therefore, all CDBG projects are submitted the applicability
provisions of Section 3 public housing financial assistance and Section 3 projects, as follows:

(1) Public housing financial assistance means:

(i) Development assistance provided pursuant to section 5 of the United States Housing
Act of 1937 (the 1937 Act);

(ii) Operations and management assistance provided pursuant to section 9(e) of the 1
1937 Act;

(iii) Development, modernization, and management assistance provided pursuant to
section 9(d) of the 1937 Act; and

(iv) The entirety of a mixed-finance development project as described in 24 CFR 905.604,
regardless of whether the project is fully or partially assisted with public housing financial
assistance as defined in paragraphs (a)(1)(i) through (iii) of this section.

(2) Section 3 projects is a housing rehabilitation, housing construction, and other public
construction projects assisted under HUD programs that provide housing and community
development financial assistance when the total amount of assistance to the project exceeds a
threshold of $200,000.

(i) The Secretary must update the thresholds provided in paragraph (a)(2)(i) of this section
not less than once every 5 years based on a national construction cost inflation factor
through Federal Register notice not subject to public comment. When the Secretary finds
it is warranted to ensure compliance with Section 3, the Secretary may adjust, regardless
of the national construction cost factor, such thresholds through Federal Register notice,
subject to public comment.

(ii) The requirements in this part apply to an entire Section 3 project, regardless of
whether the project is fully or partially assisted under HUD programs that provide
housing and community development financial assistance.

(b) Contracts for materials.

Section 3 requirements do not apply to material supply contracts.

(c) Indian and Tribal preferences. Contracts, subcontracts, grants, or subgrants subject to
Section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C.
5307(b)) or subject to tribal preference requirements as authorized under 101(k) of the
Native American Housing Assistance and Self-Determination Act (25 U.S.C. 4111(k))
must provide preferences in employment, training, and business opportunities to Indians
and Indian organizations, and are therefore not subject to the requirements of this part.
(d) Other HUD assistance and other Federal assistance. Recipients that are not subject
to Section 3 are encouraged to consider ways to support the purpose of Section 3.



SECTION 3 REQUIREMENTS OF (24 CFR 75.19) EMPLOYMENT
AND TRAINING

Consistent with existing Federal, state, and local laws and regulations, PHAs or other recipients
receiving public housing financial assistance, and their contractors and subcontractors, must
make their best efforts to provide employment and training opportunities generated by the public
housing financial assistance to Section 3 workers.

PHAs or other recipients, and their contractors and subcontractors, must make their best efforts
described in paragraph (a)(1) of this section in the following order of priority:
* To residents of the public housing projects for which the public housing financial
assistance is expended;
* To residents of other public housing projects managed by the PHA that is providing the
assistance or for residents of Section 8-assisted housing managed by the PHA,
* To participants in YouthBuild programs; and
* To low- and very low-income persons residing within the metropolitan area (or
nonmetropolitan county) in which the assistance is expended.

CONTRACTING

Consistent with existing Federal, state, and local laws and regulations, PHAs and other recipients
of public housing financial assistance, and their contractors and subcontractors, must make their
best efforts to award contracts and subcontracts to business concerns that provide economic
opportunities to Section 3 workers.

PHAs and other recipients, and their contractors and subcontractors, must make their best efforts
described in paragraph (b)(1) of this section in the following order of priority:

» To Section 3 business concerns that provide economic opportunities for residents of the
public housing projects for which the assistance is provided;

» To Section 3 business concerns that provide economic opportunities for residents of
other public housing projects or Section-8 assisted housing managed by the PHA that is
providing the assistance;

* To YouthBuild programs; and

* To Section 3 business concerns that provide economic opportunities to Section 3
workers residing within the metropolitan area (or nonmetropolitan county) in which the
assistance is provided.

CONTRACT PROVISIONS 24 CFR 75.27

(a) Recipients must include language applying Section 3 requirements in any subrecipient
agreement or contract for a Section 3 project.

(b) Recipients of Section 3 funding must require subrecipients, contractors, and subcontractors
to meet the requirements of §75.19, regardless of whether Section 3 language is included in
recipient or subrecipient agreements, program regulatory agreements, or contracts.



SECTION 3 WORKER AND CERTIFICATION

The Section 3 Final Rule defined a Section 3 worker as any worker who currently or when hired
within the past five years fit at least one of the following categories, as documented:

» The worker's income for the previous or annualized calendar year is below the income
limit established by HUD.

» The worker is employed by a Section 3 business concern.

» The worker is a Youth Build participant.

The Sub-recipient will utilize the Section 3 Certification Form to document the status of a Section
3 worker. The status of a Section 3 worker shall not be negatively affected by a prior arrest or
conviction. Nothing in this part shall be construed to require the employment of someone who
meets this definition of a Section 3 worker. Section 3 workers are not exempt from meeting the
qualifications of the position to be filled

TARGETED SECTION 3 WORKER AND CERTIFICATION

The Section 3 Final Rule establishes the use of Targeted Section 3 workers. A Targeted Section
3 worker for housing and community development financial assistance means a Section 3 worker
who is:

* Employed by a Section 3 business concern

* Low- or very low-income workers residing within a one-mile radius of the Section 3
project. If fewer than 5,000 people live within that one-mile radius, the circle may be
expanded outward until that population is reached the service area or the neighborhood
of the project, as defined in or

* A Youth Build participant.

The Sub-recipient will utilize the Targeted Section 3 Certification Form to document the status of
a Targeted Section 3 worker. The status of a Targeted Section 3 worker shall not be negatively
affected by a prior arrest or conviction. Nothing in this part shall be construed to require the
employment of someone who meets this definition of a Section 3 worker. Section 3 workers are
not exempt from meeting the qualifications of the position to be filled.

SECTION 3 BUSINESS CONCERNS

The Section 3 Final Rule redefines a business concern. A Business Concern must meet the
following criteria, documented within the last six-month period:

* It is at least 51 percent owned and controlled by low- or very low-income persons;

» Over 75 percent of the labor hours performed for the business over the prior three-month
period are performed by Section 3 workers; or

* It is a business at least 51 percent owned and controlled by current public housing
residents or residents who currently live in Section 8-assisted housing.



The status of a Section 3 business concern shall not be negatively affected by a prior arrest or
conviction of its owner(s) or employees. Nothing in this part shall be construed to require the
contracting or subcontracting of a Section 3 business concern. Section 3 business concerns are not
exempt from meeting the specifications of the contract.

In accordance with the regulation, residents and businesses concerns seeking Section 3
preference shall certify, or submit evidence to the recipient, contractor, subcontractor or sub-
recipient (if requested) verifying that they meet the definitions provided above.

Sub-recipients can use their discretion for determining the type of verification that is required by
prospective Section 3 workers and business concerns. Some examples include proof of residency in a
public housing authority; proof of federal subsidies for housing, food stamps, or unemployment
benefits; and payroll data or other relevant business information.

As provided in 2 CFR 200.318, contract awards shall only be made to responsible contractors
possessing the ability to perform under the terms and conditions of the proposed contract Qualifying
as a Section 3 businesses does not mean that the business will be selected if it meets the
technical requirements of the bid, regardless of bid price.

PROFESSIONAL SERVICES

In this final rule, HUD is amending the professional services definition to clarify that only non-
construction services that require an advanced degree or professional licensing, rather than all
non-construction services, are excluded from Section 3.

HUD wants to ensure this final rule's emphasis the statutory requirement to prioritize low- and
very low-income workers, and provides this category of exempted workers from reporting given
the challenge to hire low- and very low-income workers in jobs that require such degrees and
licensing.

CONTRACTOR’S REQUIREMENTS

* The Prime Contractor must submit a Section 3 plan to the Sub-Recipient outlining Section 3
hiring and employment opportunities.

» The Prime Contractor must notify all sub-contractors of their responsibilities under
Section 3

» The Prime Contractor must provide a permeant workforce breakdown of all current
employees and identify those Section 3 workers that were hired within the last five years.

» The Prime Contractor must provide an estimated breakdown of potential hires for the
awarded project and timeline of anticipated hiring

» The Prime Contractor must refrain from contracting with sub-contractors as to whom they have
received notice or have knowledge that the sub-contractors have been found in violation of the
regulations in 24 CFR 75.

Maintain records that document a good faith effort to utilize Section 3 workers and Target
Section 3 workers as trainees and employees. (Required of both contractor and subcontractor.)
and any other qualitative efforts to comply with Section 3.

Recordkeeping requirements for recipients are found at 24 CFR § 75.31. The contractor is
required to maintain documentation to demonstrate compliance with the regulations and is
responsible for requiring their subcontractors to maintain or provide any documentation that will
assist recipients in demonstrating compliance, including documentation that shows hours worked
by Section 3 workers and Targeted Section 3 workers.
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SECTION 3 REPORTING 24 CFR 75.25

REPORTING OF LABOR HOURS.

(a) Reporting of labor hours. (1) For public housing financial assistance, PHAs and other
recipients must report in a manner prescribed by HUD: For Section 3 projects, Sub-recipients
must report:

¢ The total number of labor hours worked;

e The total number of labor hours worked by Section 3 workers; and

e The total number of labor hours worked by Targeted Section 3 workers.

(2) Section 3 workers' and Targeted Section 3 workers' labor hours may be counted for five years
from when their status as a Section 3 worker or Targeted Section 3 worker is established
pursuant to § 75.31.

(3) The labor hours reported under paragraph (a)(1) of this section must include the total number
of labor hours worked on a Section 3 project, including labor hours worked by any subrecipients,
contractors and subcontractors that the recipient is required, or elects pursuant to paragraph (a)(4)
of this section, to report.

(4) Recipients reporting under this section, as well as subrecipients, contractors and subcontractors
who report to recipients, may report labor hours by Section 3 workers, under paragraph (a)(1)(ii)
of this section, and labor hours by Targeted Section 3 workers, under paragraph (a)(1)(iii) of this
section, from professional services without including labor hours from professional services in the
total number of labor hours worked under paragraph (a)(1)(i) of this section. If a contract covers
both professional services and other work and the recipient or contractor or subcontractor chooses
not to report labor hours from professional services, the labor hours under the contract that are not
from professional services must still be reported.

(5) Recipients may report their own labor hours or that of a subrecipient, contractor, or
subcontractor based on the employer's good faith assessment of the labor hours of a full-time or
part-time employee informed by the employer's existing salary or time and attendance based
payroll systems, unless the project or activity is otherwise subject to requirements specifying time
and attendance reporting.

Professional Services: The reporting structure in the final rule allows a Sub-recipient to count as
Section 3 labor hours and as Targeted Section 3 labor hours any work performed by a Section 3
worker or a Targeted Section 3 worker (i.e., in the numerator of the calculation), even when the
professional services as a whole are not counted in the baseline reporting (i.e., in the denominator
of the calculation). The effect of this reporting structure is to give a recipient a bonus if they are
able to report Section 3 hires in the professional services context.



BENCHMARK REPORTING GOALS - (24 CFR 75.23)

All Sub-recipients are required to report all labor hours

The benchmark goal for Section 3 workers is set at 25 percent or more of the total number of
labor hours worked by all workers on a Section 3 project.

Section 3 Worker Labor Hours = 25%
Total Labor Hours

The benchmark goal for Targeted Section 3 workers is set at 5 percent or more of the total
number of labor hours worked by all workers on a Section 3 project. This means that the 5
percent is included as part of the 25 percent threshold.

Targeted Section 3 Labor Hours = 5%
Total Labor Hours

Below is an example of the order of preference:

1. All Section 3 Targeted Workers
2. All Section 3 Workers
3. All Workers

SECTION 3 SAFE HARBOR COMPLIANCE

FDEO considers all Sub-recipients of covered funding in compliance with Section 3 Safe Harbor
by meeting the established benchmark goals of 25 percent and 5 percent. If reporting indicates
that the Sub-recipient has not met the Section 3 benchmarks, the Sub-recipient must
report in a method on the qualitative nature of its activiies and those its
contractors and subcontractors pursued per 24 CFR § 75.15(b) and § 75.25(b). Such
qualitative efforts may, for example, include but are not limited to the following:

* Engaged in outreach efforts to generate job applicants who are Targeted Section 3
workers.

* Provided training or apprenticeship opportunities.

* Provided technical assistance to help Section 3 workers compete for jobs (e.g., resume
assistance, coaching).

* Provided or connected Section 3 workers with assistance in seeking employment
including: drafting resumes, preparing for interviews, and finding job opportunities
connecting residents to job placement services.

* Held one or more job fairs.

* Provided or referred Section 3 workers to services supporting work readiness and
retention (e.g., work readiness activities, interview clothing, test fees, transportation,
childcare).



* Provided assistance to apply for/or attend community college, a four-year educational
institution, or vocational/technical training. Assisted Section 3 workers to obtain financial
literacy training and/or coaching.

* Engaged in outreach efforts to identify and secure bids from Section 3 business
concerns.

* Provided technical assistance to help Section 3 business concerns understand and bid
on contracts.

+ Divided contracts into smaller jobs to facilitate participation by Section 3 business
concerns.

* Provided bonding assistance, guaranties, or other efforts to support viable bids from
Section 3 business concerns.

» Promoted use of business registries designed to create opportunities for disadvantaged
and small businesses.

 Outreach, engagement, or referrals with the state one-stop system as defined in Section
121(e)(2) of the Workforce Innovation and Opportunity Act

Please note that it is important to document efforts made to comply with Section 3. Files should
illustrate attempts to meet Section 3 benchmarks. The mere existence of a Section 3 Action Plan
is not sufficient. Affirmative attempts to reach Section 3 goals must be made.

Failure to comply with the requirements of Section 3 may result in a monitoring finding or
sanctions that may include: debarment, suspension of funds, or limited denial of participation
in FDEO programs pursuant to 24 CFR Part 24

SECTION 3 WORKER TRACKING AND REPORTING

All Sub-recipients are required to comply with the reporting requirements set for at 24 CFR 75.25.

Where Targeted Section 3 and Section 3 Workers are currently employed or new hires, the
Subrecipients must track those labor hours performed by those workers. In conjunction with the
Davis-Bacon payroll requirement, Sub-recipients will utilize the Section 3 tracking form for this
purpose and submitted with each payroll submission.



Section 3 Clause (to be included
with all contracts)



Not specified by the New Rule, the Section 3 Clause may still be used as a contract clause, as revised.

Section 3 Clause

ALL SECTION 3 COVERED CONTRACTS SHALL INCLUDE THE FOLLOWING CLAUSE
(REFERRED TO AS THE SECTION 3 CLAUSE):

A. The work to be performed under this contract is subject to the requirements of section 3 of the Housing
and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (Section 3). The purpose of Section 3
is to ensure that employment and other economic opportunities generated by HUD assistance or HUD-
assisted projects covered by Section 3, shall, to the greatest extent feasible, be directed to low- and very
low-income persons, particularly persons who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD’s regulations in 24 CFR 75, which implement
Section 3. As evidenced by their execution of this contract, the parties to this contract certify that they are
under no contractual or other impediment that would prevent them from complying with the part 75
regulations.

C. The contractor agrees to send to each labor organization or representative or workers with which the
contractor has a collective bargaining agreement or other understanding, if any, a notice advising the labor
organization or workers’ representative of the contractor’s commitments under this Section 3 clause, and
will post copies of the notice in conspicuous places at the work site where both employees and applicants
for training and employment positions can see the notice. The notice shall describe the Section 3 preference,
shall set forth minimum number and job titles subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and location of the person(s) taking applications for
each of the positions; and the anticipated date the work shall begin.

D. The contractor agrees to include this Section 3 clause in every subcontract subject to compliance with
regulations in 24 CFR 75, and agrees to take appropriate action, as provided in an applicable provision of
the subcontract or in this Section 3 clause, upon a finding that the subcontractor is in violation of the
regulations in 24 CFR 75. The contractor will not subcontract with any subcontractor where the contractor
has notice or knowledge that the subcontractor has been found in violation of the regulations in 24 CFR 75.

E. The contractor will certify that any vacant employment positions, including training positions, that are
filled (1) after the contractor is selected but before the contract is executed, and (2) with persons other than
those to whom the regulations of 24 CFR 75 require employment opportunities to be directed, were not
filled to circumvent the contractor’s obligations under 24 CFR 75.

F. Noncompliance with HUD’s regulations in 24 CFR 75 may result in sanctions, termination of this
contract for default, and debarment or suspension from future HUD assisted contracts.

G. With respect to work performed in connection with Section 3 covered Indian housing assistance, section
7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also applies to the
work to be performed under this contract. Section 7(b) requires that to the greatest extent feasible (i)
preference and opportunities for training and employment shall be given to Indians, and (ii) preference in
the award of contracts and subcontracts shall be given to Indian organizations and Indian-owned Economic
Enterprises. Parties to this contract that are subject to the provisions of Section 3 to the maximum extent
feasible, but not in derogation of compliance with section 7(b).

Section 3 Clause *Modified



SECTION 3 PROJECT PLAN
BUSINESS CONCERN CHECKLIST
AND DOCUMENTATION



SAMPLE CONTRACTOR SECTION 3 PLAN

(Name of contractor) agrees to implement affirmative steps to comply with the Section 3
requirements set forth at 24 CFR 75 directed at increasing the utilization of lower income residents

and businesses within the County of

A.

To implement Section 3 requirements by seeking the assistance of local officials in
determining the exact boundaries of the applicable project area

To attempt to recruit from within the County the necessary number of lower income
residents through: local advertising media, signs placed at the proposed site for the
project, and community organizations and public or private institutions operating within
or serving the project area

To maintain a list of all lower income residents who have applied either on their own or
on referral from any source, and to employ such persons, if otherwise eligible and if a
vacancy exits

To insert this Section 3 plan in all bid documents, and to require all bidders to submit a
Section 3 affirmative action plan including utilization goals and the specific steps planned

to accomplish these goals

To ensure that all appropriate project area business concerns are notified of pending sub-
contractual opportunities

To maintain records, including copies of correspondence, memoranda, etc., which
document that all the above affirmative action steps have been taken.

To appoint or recruit an executive official of the company or agency as Equal Opportunity
Officer to coordinate the implementation of this Section 3 plan

To list all permanent workforce for this project by job title

To list all projected workforce needs for this project by job classification and time frame
for potential hire.

As officers and representatives of (Name of contractor) We, the
undersigned, have read and fully agree to the above and become a party to the full implementation
of this program.

Title Date

Signature

Sample Contractor Section 3 Plan




SECTION 3 BUSINESS SELF-CERTIFICATION

To Self-Certify as a Section 3 Business your company/firm per 24 CFR 75, must meet one of the listed
categories below. You must provide that supporting documentation with this form to be properly
and completely confirmed as a Section 3 business.

Section 3 Business Category

Additional Required Data Mark an

[t is at least 51 percent owned by low- or
very low-income persons;

Over 75 percent of the labor hours
performed for the business are performed
by low- or very low-income persons; or

[t is a business at least 51 percent owned by
current public housing residents or
residents who currently live in Section 8-
assisted housing.

HX" on
Your
Election

Proof of ownership showing all owners and their
percentages and a completed Section 3 Individual
Self-Certification form for all low- and very low-
income owners

Provide the last 90 days full payrolls for the entire
company, make a list of the names from the payrolls
of the Section 3 workers, and provide a completed
Section 3 Individual Self-Certification for all low- and
very low-income workers you list

Proof of ownership showing all owners and their
percentages and a Section 3 Individual Self-
Certification form for all public housing and/or
Section 8 owners

[ hereby certify to the US Department of Housing and Urban Development (HUD) that all of the
information on this form is true and correct. | attest under penalty of perjury that my business meets
the elected definition and understand proof of this information may be requested. If found to be
inaccurate, | understand that I may be disqualified as a certified Section 3 business

Signature:

Date Signed:

Print Name:

Title:

Company Name:

Type of Business: (Check One): OCorporation OPartnership OSole Proprietorship  OOther

Address

Telephone Number

Section 3 Business Certification Form




Section 3 Worker Certification Form

A Section 3 Worker seeking the preference in training and employment provided by this part
shall certify or submit evidence to the recipient contractor or subcontractor that the person is a
Section 3 Worker, as defined in Section 24 CRF 75.

I (Print Name)

My income for the previous year is below the income limit established by HUD.
I am employed by a Section 3 business concern.
A YouthBuild participant
The status of a Section 3 worker shall not be negatively affected by a prior arrest or conviction.
Nothing in this part shall be construed to require the employment of someone who meets this

definition of a Section 3 worker. Section 3 workers are not exempt from meeting the
qualifications of the position to be filled.

FY (year) - HOUSEHOLD INCOME GUIDELINES

Place a Check on the line Family Size Low Income *
that is applicable

1

2

3

4

5

6

7

8

* Circle the appropriate column based on household size and income — income limits are
attached and/or can be downloaded from the www.hud.gov website.

I hereby certify that the information provided by me to be true and correct and understand any
falsification of any of the information could subject me to disqualification from participation and
punishment under the law.

Signature Date

Section 3 Workers Certification Form



Targeted Section 3 Worker Certification Form

A Targeted Section 3 Worker seeking the preference in training and employment provided by this
part shall certify or submit evidence to the recipient contractor or subcontractor that the person is
a Section 3 Worker, as defined in Section 24 CRF 75.

I (Print Name)

I am employed by a Section 3 business concern
I am a section 3 worker living within the service area of the project: or
A YouthBuild participant

The status of a Targeted Section 3 worker shall not be negatively affected by a prior arrest or
conviction. Nothing in this part shall be construed to require the employment of someone who
meets this definition of a Section 3 worker. Section 3 workers are not exempt from meeting the
qualifications of the position to be filled.

FY (year) - HOUSEHOLD INCOME GUIDELINES

Place a Check on the line Family Size Low Income *
that is applicable

1

2

3

4

5

6

7

8

* Circle the appropriate column based on household size and income — income limits are
attached and/or can be downloaded from the www.hud.gov website.

I hereby certify that the information provided by me to be true and correct and understand any
falsification of any of the information could subject me to disqualification from participation and
punishment under the law.

Signature Date

Targeted Section 3 Workers Certification Form



TARGETED SECTION 3 AND SECTION 3 WORKER TRACKING FORM
*This form must be submitted with each weekly payroll

Name of Employee
INDIVIDUAL IDENTIFYING NUMBER (e.g., LAST
FOUR DIGITS OF SOCIAL SECURITY NUMBER)

Worker
Classification

Targeted
Section 3
Workers

Yes or No

Section 3
Workers

Yes or No

Labor Hours
Worked

Targeted Section 3 and Section 3 Workers Tracking Form




SECTION 3 CONTRACTOR ESTIMATED PROJECT
WORKFORCE BREAKDOWN

*This form may be used to determine future hiring needs by the contractor.

Job Category

Total
Estimated
Positions

No. of Positions
Currently Occupied by
Permanent Employees

No. of
Vacant
Positions

No. of Positions to be Filled
with Targeted and/or
Section 3 Workers
and estimate of hire date.

Ex: (2)- 5/20

Officers/Supervisors

Professionals

Technicians

Office

Clerical

Trade

Journeymen

Apprentices

Trainees

Others

Others

Others

Total

Contractor Estimated Project Workforce Breakdown




Employee Roster



EMPLOYEE RCSTER
U.S. Department of Labor PAYROLL *

Wage and Hour Division (For Contractor's Optional Use; See Instructions at www.dol.goviwhd/formsiwh347instr.htm)

U.5. Wage and Hour Division

Persons are not required to respond to the collection of informalion uniess it displays a currently valid OMB control number. Rev. Dec. 2008
NAME OF CONTRACTOR [_] OR SUBCONTRACTOR [] ADDRESS OMB No.: 1235-0008
Expires: 01/31/2015
PAYROLL NO FOR WEEK ENDING PROJECT AND LOCATION PROJECT OR CONTRACT NO
) 2 3) (4) DAY AND DATE (5) (6) @) ©)
(8)
P . DEDUCTIONS
a8 e NET
NAME AND INDIVIDUAL IDENTIFYING NUMBER |, 8% S GROSS WITH- WAGES
{6 g, LAST FOUR DIGITS OF SOCIAL SECURITY | SE & WORK 5 TOTAL RATE AMOUNT HOLDING TOTAL PAID
NUMBER) OF WORKER 23 CLASSIFICATION HOURS WORKED EACHDAY __HOURS| _ OF PAY EARNED FICA TAX OTHER _ |DEDUCTIONS| FOR WEEK

o]
Required Information:
Employee Name S
Tmployee=Bigit iB-Nomber
Date of Hire 9
Section 3 Resident Designation

s

o]

g

°

s

o]

S

o

s

o

S

o

s

While completion of Form WH-347 is optional, it is mandatory for covered contractors and subcontractors performing work on Federally financed or assisted construction contracts ta respond to the information caliaction contained in 29 C F R §§ 3 3, 5.5(a) The Copeland Act
(40U S C § 3145) contractors and subcontractors performing work on Federally financed or assisted construction contracts to "furnish weekly a statement with respect to the wagss paid each employee during the preceding week " U S_Department of Labor (DOL) regulations at

29 CFR §55(a)(3)(ii) require contractors to submit weekly a copy of all payrolls to the Federal agency contracting for or financing the construction project, accompanied by a signed "Statement of Compliance" indicating that the payrolis are correct and complets and that each laborer
of mechanic has been paid nat less than the proper Davis-Bacon prevailing wage rate for the work performed DOL and federal contracting agencies receiving this information review the informatian to determine that employees have received legally required wages and fringe benefits

Public Burden Statement

We estimate that is will take an average of 55 minutes ta complete this collection, including time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information If you have

any comments regarding these estimates or any other aspect of this collection, including suggestions for reducing this burden send them to the Administrator, Wage and Hour Division, U.S Department of Labor, Room S3502, 200 Constitution Avenue, N.W.
Washington, D C 20210

(over)
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